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Defendant-A ppellant, Mickey Dwayne Burleson (“ Father”), appedsthetrial court’s
judgment denying his petition to modify the child custody provisions of the parties' final divorce

decree.

The partiesweredivorced in July 1993 by afinal divorce decreewhich incorporated
by reference the terms of the parties marital dissolution agreement (“MDA”). In accordance with
thetermsof theMDA, Plaintiff-Appellee, DanaLynne Burleson (“Mother”), wasawarded “ absol ute
and exclusive custody” of the parties’ two minor children and the Father was awarded the marita
home. The MDA required the Mother to quitclaim her interest in the marital home to the Father
upon his payment of $8,700 to the Mother for her equity in the home. An amendment tothe MDA,
filed the same day the divorce decreewas entered, required the Father to “ provide babysittersfor the
children at his own expense in lieu of direct child support payments, the parties agreeing that said

amounts would be equal.”

InMay 1994, the Father filed a petition to change custody and modify thefinal decree
of divorce. Attheevidentiary hearing heldin February and March 1995, the Father testified that the
Mother moved out of the marital home after the parties’ divorce but that the children did not move
with her. Instead, the children remained in the marital home, where the Father took care of them.
The Father’ s mother (the children’s paternal grandmother) took care of the children during the day
whilethe Father worked. The Father provided the children withtheir basic needs, including clothing
and medical expenses. The Father aso involved himself with the children’s classes and activities,

but the Mother did not.

Father further testified that at the time of the divorce, the Mother was working the
night shift. Pursuant to an agreement between the parties, the grandmother began watching the
children at night whilethe Mother worked. The Mother was supposed to pick up the children after
her shift ended, but shenever did. The Mother sometimes called from work to see about picking up
the children, but half of the time she failed to show up to get them. After about aweek, the Father

began picking up the children from the grandmother’ s house and taking thechildren homewith him.

TheMother testified that, contrary to the Father’ stestimony, when the M other moved



out of the marital home, the children moved with her into her new home. The Mother has moved
a couple of times since the divorce, and each time the children have moved with her. Pursuant to
the amendment modifying the MDA, the Father and the Mother agreed that the Father would not
haveto pay child support if the grandmother took care of the children whilethe Mother worked the
night shift. Problemswith thisarrangement arose because, when it wastime for the Mother to pick
upthechildren, sheoften had troublelocating them. The M other admitted that therewere dayswhen

she did not pick up the children, but she explained that:

When | would go to pick up the kids, they wouldn’t be there.
One would be here and one would be somewhere dse. When [the
Father] took them to his house, you could beat on the door. He
wouldn’t come to the door, notes on the door.

Y ou could call. Therewouldn't be any answer oneday. You
would go therethe next day. If you did find somebody, onewould be
with [the Father] and one would be [somewhere elsg].

At the time of the evidentiary hearing, the Mother no longer was working the night shift.

In June 1995, the trial court entered a judgment denying the Father’s petition to

change custody. Initsjudgment, the court gave the following reason for its ruling:

As stated in Open Court, the Court feels that a [sic] both
parentsin thiscause arefit and proper to have custody of the children,
and it appears that the children have been spending a great ded of
time with each one, and in particular, with [the Father] and [the
grandmother].

However, the Court is of the opinion that there has not been
amaterial change of circumstances tha the parties did not agree to,
which was convenient to [the Mother's] work, and for economic
reasons for [the Father]. [The Mother] agreed for [the Father] to
babysit the children in lieu of child support, and she agreed for the
childrento stay with [the Father], and/or [the grandmother], when she
worked the night shift. This might have been a mistake on her part,
but not enough to take custody.

Custody will remain with [the Mother], and [the Father] will
pay according to the guidelines.

On appeal, the Father presents asingle issue for our review:



Whether thetrial court erredindenying [the Father’ s] petition
to change custody and modify decree.

We review the custody issue presented in this case de novo upon the record,
accompanied by apresumption of correctness of thetrial court’ sfindings of fact. Koch v. Koch, 874
SW.2d 571, 575 (Tenn. App. 1993); T.R.A.P. 13(d). Indoing so, we recognize that “[t]rial courts
arevested with wide discretion in matters of child custody and the appellate courtswill not interfere

except upon a showing of erroneous exercise of that discretion.” Koch, 874 SW.2d at 575.

Inacustody modification proceeding, the comparativefitnessanalysisof theoriginal
custody proceeding isno longer determinative. Instead, the non-custodial parent has the burden of
proving a material change in circumstances “ compe ling enough to warrant the dramatic remedy of
changed custody.” Musselman v. Acuff, 826 S\W.2d 920, 922 (Tenn. App. 1991). Applying the

foregoing standard, we conclude that the Father has failed to meet this burden in the present case.

The Father contended at trial and on apped that a material change in circumstances
had occurred in that, contrary to the parties' expectations at the time they entered into the MDA, the
Father has served as the children’s primary care giver since the divorce. According to the Father,
the children have continued to live in the former marital home with the Father and the Father, not

the Mother, has continuously provided for the children’s basic needs.

Based on the evidence presented at the hearing below, the trial court found that any
change in circumstances resulted from the parties agreement and did not warrant the remedy of
changed custody. We agree. The amendment to the MDA, which required the Father to provide
babysitters for the children in lieu of direct child support payments, was filed the same day the
divorcedecreewasentered. TheMother testified that, pursuant to thisamendment, the grandmother
watched the children at night for aperiod of time during which the M other was assigned to the night
shift. Although this arrangement resulted in the children spending a great ded of time with the
Father and the grandmother, the arrangement did not constitute a change in circumstances because
it was agreed to by the parties at the time of the divorce. See, e.g., Hall v. Hall, 1995 WL 316255,

at *2 (Tenn. App. 1995) (indicating that change in custody requires materid change not reasonably



foreseen when original custody decision was made).

Inaffirming thetrial court’scustody decision, we note that much of the evidencewas
disputed regarding the Mother’ s attempts to pick up the children from the Father’s house and the

grandmother’s house. Asthis Court recently stated,

Custody decisions are among the most important decisions
that courts make. They are factually driven and require a careful
balancing of numerous considerations. Nichols v. Nichols, 792
S.W.2d 713, 716 (Tenn. 1990)[overruled on other grounds by Aaby
v. Strange, 924 SW.2d 623 (Tenn. 1996)]; Rogero v. Pitt, 759
S.W.2d 109, 112 (Tenn. 1988)[overruled on other grounds by Aaby
v. Strange, 924 S\W.2d 623 (Tenn. 1996)]; Holloway v. Bradley, 190
Tenn. 565, 571, 230 S.wW.2d 1003, 1006 (1950); Scarbrough v.
Scarbrough, 752 SW.2d 94, 96 (Tenn. Ct. App. 1988). Appdlate
courts understand that these decisions often hinge on subtle nuances
in the parties demeanor and credibility, and we are, therefore,
reluctant to second-guess trial courts who have observed the
witnesses and assessed their credibility. Gilliam v. Gilliam, 776
S.W.2d 81, 84 (Tenn. Ct. App. 1988). We customarily decline to
disturb custody decisions unlessthey are based on amaterial error of
law or unless the evidence preponderates against them. Hass v.
Knighton, 676 S.W.2d 554, 556 (Tenn. 1984); Edwardsv. Edwards,
501 S.W.2d 283, 291 (Tenn. Ct. App. 1973).

Hall, 1995 WL 316255, at * 2. We concludethat the evidencedoes not preponderate agai nst thetrial

court’s custody decision in this case.

Thetria court’ sjudgment denying the Father’ spetitionto changecustody isaffirmed.

Cogts of thisappeal are taxed to the Father, for which execution may issueif necessary.

FARMER J

CRAWFORD, P.J., W.S. (Concurs)

LILLARD, J. (Concurs)



